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A copy of the Board’s letter No. 2016/F(E)II/6/3 dated 22.06.2016 on the above

quoted subject is forwarded herewith for information, guidance and necessary action.
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GOVERNMENT OF INDIA
MINISTRY OF RAILWAYS
(RAILWAY BOARD)

RBE No. 72 /2016
F.No.2016/F(E)IL/6/3 New Delhi, dt. 22.06.2016

The General Mapagers/FA&CAQOs,
All Indian Railways & Production Units iri¢l. RDSO,
(As per Standard Mailing List)

Sub:- Recovery of wrongful/excess payments made to Government servants.

»enar

The issue ‘of recovery of wrongful/excess payments- made to Government
servants has been circulated by DOP&T vide their O.M.No.18/26/2011-Estt (Pay-I)
dated 6™ February, 2014 wherein certain conditions were stipulated to deal with the
issue. Further, DOP&T vide their O.M No. 18/03/2015-Estt.(Pay-I) dated 2 .
‘March, 2016, in consultation ‘with Ministry of Finance (Department of
Expenditure) and- the Department of Legal Affairs has enumerated certain
situations wherein recovery by the employee would be impermissible in law. A
copy each of these instructions is sent herewith for mformamomguxdance These
will apply mutatis-mutandis to Railway employees also.

2. The date of applicability of these orders would be the date of issue of
- DOP&T’s letters.

3.  Please acknowledge receipt.
(Vaidehi Gopal)
Jt.Director Finance (Estt.)
o ~ Railway Board.
DA: As above.
F.No.2016/F(E)IL/6/3, New Delhi, d6.22.06.2016

Copy (with 40 spares) forwarded to the Dy. Comptroller & Auditor General of
India (Railways), Room No.224, Rail Bhawan.

For Financial (miﬂways




F. No. 18/28/ 2011-Bstt (Pay-T) .
. Government of India
Ministry of Personnel, PG and Pension
' Department of Personne) and Training-

Ahrue s phasreisese 3l
North Block, New Deih, .
Dated the 6" February, 2014

- - .‘: o o S ; . .

AfTairs in theh‘éht of th receitt jadSement of the Hon’ble Supreme Court in Chandi
Prasad Uniyal And Ors vs State Of Uttarakhand And Ors, 2012 AIR SCW 4742,

(2012) 8 8CC 417, decided on 174 August, 2012. The Hon’ble Court has observed
“" sagaunder: e

15. We are not convinced that this Court in various judgments referred to
* hereinbefore has laid down'enty: proposition of law that caly if the State
or its officials eatablish that there was misrepresentation. or fraud on the
part of the recipients of the excess pay, then only the amount paid could

be’ recovered. - On ‘the other hand, most of the cases referred to
hereinbefore turned on the peculiar facts and citcumstances of thoss

' cases either because the recipients  hed retired or on the verge of
.~ retirement or were occupying lower posts in the administrative

16. We are conéeme;d with the oxcess payment of public money which is
" often described as “4ax payers money” which belongs neither to the

- officers who have sffected over-payment nor that of the recipicnts. We
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have been received by the recipients also without any authority of lay,
Any amount paidiroceived withour authority of law can always be
Tecovered barring. fow exveptici 0f extreme hardships but not as a
matter of right, in such situations aw implies an obligation on the payee
t0 repay the money, otherwise it wouid amount to unjust enrichiment,

P Hon’ble Supreme Court also distinguished the cases like Shyam Babu Verma
v UOJ, 1994 SCR {1) 700, 1994 SCC (2) 52, Sved Abgul Qadir and Ory, v, State of

ihar and Ors,(2009) 3 SCC 475, Sahib Ram . State of Haryana, 1995 Supp (1)
SCC 18etc, Where it haq,not,allowed Tecovery of excess Payment in view of the

wete not at fault, apd recovery which was ordered after a gap of many years would -
.have cauged extrenme hardship. ST

Uttarakhand dnd Oy 2012 AIR. SOW 4742, (2012) 8 SCC 417, the
nistries/ are advised to deal with issue of excess
pam@rmaslbuows o R 5 L

B " In a case like this where the muthorities decide to rectify an incorrect

i, Whenever any excegs Payment has been made on account of fraud

V""" Recovery should be made in all cag S Overpayment barring few
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To

vi.  Wherever the relevant rules provide for payment of interest on amounts.
retained by the employee beyond the stipuiated period etc as in the case

. of TA, interest would continue to be recovered from the employee as
heretofore.

P

Chaturvedi) .

Deputy Secretary to the Government of India
Phone No. 23693176

 All Ministries/ Departments (as per standard list)

Copy also forwarded to:
1 Secretary General /Regi,su*arGeneral,Supmnchxtofmdia.
2. Secretary General of Lok Sabha Sectt. / Rajya Sabha Sectt,
e Secretaries in Cabinet Sectt, / Central Vigilance Commission / President’s
™ Sectt. / Vice-President’s Sectt./ Prime Minister’s Office ! UPSC FPlanning
Commission. : '
4, Controller General of Accounts/Controller of Accounts, Ministry of Finance,
5. Governors of all States/Lt. Goyernors of al Union Territories.
6. Secrstary, National Council of JOM (Staff Side), 13-C, Feroz Shah Road,
New Delhi.- S e
7 All Members of Staff Side of the National Council of JCM/ Departmenta]
Council, ;
8. . All Officers / Divisions / Sections of Deptt. of Personal & Training / Deptt.
of Administrative Reforms & Public Grievances / Department of Pensions
& Pensioners Welfare/ PESB
9, Joint Secretary (Pers.), Dio Expenditure, Ministry of Finance.
10, Additional Secretary (Home), Ministry of Home Affairs. -
o ‘/b}’ Director NIC, DoPT- for uploading on the web site of the Department under
' Establishment “Pay Rules”,
% 75

25 Spare copies.




F . No.18/03/2015-Estt. (Pay-I)
Government of India
Ministry of Personnel, Public Grievances & Pensions
Department of Personnet & Training

New Dethi, the 2™ March, 2016

OFFICE MEMORANDUM

Sub: Recovery of wrongful / excess payments made to Government servants, -

The undersigned is directed o refer to this Department’s OM No, 18/26/2011-Estt
(Pay-I) dated 6" February, 2014 wherein certain instructions have been issued to deal
with:the issue of recovery of wrongful / excess payments made to Government servants in
view of the.law declared by Curts, particularly, in the case of Chandi Prasad Uniyal And
Ors. vs. State of Uttarakhand 4nd Ors., 2012 AIR SCW 4742, (2012) 8 SCC 417. Para
3(iv) ‘of the OM Jnter-alia provides that recovery should be made in all cases of
overpayment barring few exceptions of extreme hardships, - - '

2. The issie has subsequently come up for consideration before the Hon’ble Supreme
Coutt in the case of State of Punjab & Ors vs Rafiq Masih (White Washer) etc in CA
No.11527 of 2014 (Arising out of SLP(C) No.11634 of 2012) wherein Hon’ble Court on
18.12.2014 decided a bunch of cases in which monetary benefits were given to employees
in excess of their entitlement due to unintentional mistakes committed by the concerned
competent authorities, in determining the ‘¢moluments payable to ‘them, and the
employees were not guilty of furnishing any incorrect information / misrepresentation /
fraud, which had led the concerned couspeicnt authorities to- commit the mistake of
making the higher payment to the employees. The employees. were as innocent as their
employers in the wrongful determination of their inflated emoluments. The Hon'ble
Supreme Court in its judgment dated 18" December, 2014 ibid has, inter-alia, observed
as.under: : :

. %7 Having examined'a number of judgments rendered by this Court, we
are of the view, that orders passed by the employer seeking recovery of
monetary benefits wrongly extended to employees, can only be interfered with,
in cases where such recovery would result in a hardship of a nature, which
would far outweigh, the equitable balance of the employer's right to recover. in
other words, interference would be called for, only in such cases where, jt would
be iniquitous to recover the payment made. In order to ascertain the paramelers
of the above consideration, and the test {0 be applied, reference needs to be
made to situations when this Court exempted employees from such recovery,
aven in exercise of its jurisdiction under Article 142 of the Constitution of India.
Repeated exercise of such power, “for doing complete justice in any cquse”
would establish that the recovery being effected was iniquilous, and therefore, ..
arbitrary. And accordingly, the interference at the hands of this Court. "

“10, In view of the afore-siated constitutional mandate, equity and good
conscience, in the matter of livelihood of the people of this country, has to be the

Contd. on pg.2




basis of all governmental actions. An action of the Siate, ordering o recovery
from an employee, would be in order, so long as it is not rendered iniquitous 3o

the extent, that the action of vecovery would be more unfair, more wrongfu,

more improper, and more unwarranfed, than the corresponding right of the
employer, to recover the amount. Or in other words, till such time as the
recovery would have a harsh and arbitrary effect on the employee, it would be
permissible in law, Orders passed in given situations repeatedly, evem in
exercise of the power vested in this Court under Article 142 of the Constitution
of India, will disclose the parameters of the realm of an action of recovery (of an
excess amount paid to an employee) which would breach the obligations of the
State, to citizens of this country, and render the action arbitrary, and therefore,

violative of the mandate contained in Article 14 of the Constitution of India. 2

A The issue that was reguired to be adjudicated by the Hon’ble Supreme Court was
whether all the private’ tespondents, against whom an order of recovery (of the excess -
amount) has been made, should be exempted in law, from the reimbursement of the same
to the employer. For the applicability of the instant order, and the conclusions recorded
by them thereinafter, the ingredients depicted in paras 2&3 of the judgment are essentially
indispensable. A

4. The Hon’ble Supreme Court while observing that it is not possible to postulate all
situations of hardship which would govern employecs on the issue' of recovery, where
payments have mistakenly been made by the employer, in excess of their entitlement has
summarized the following few situations, wherein recoveries by the employers would be

impermissible in law:-

(i) Recovery from employees belonging to Class-ill and Class-1V service (or
-+ Group ‘C’ and Group 'D' service).

(ii) Recevery from retired employees, or employees who are due fo retire within
one year, of the order of recovery. ' L

(i} Recovery from employees, when the excess payment has been made for a
period in éxcess of flve years, before the order of recovery is issued. -

{iv} Recovery in cases -where an employee has wrongfully been required fo
discharge duties of a higher post, and has been paid accordingly, even
though he should: have rightfully heen required to work against an inferior
post. o )

(v Inany other case, where the Court arrives at the conclusion, that recovery if
made from the employee, would be iniguitous or harsh or arbitrary to such
an extent, as would far outweigh the equitable balance of the employer's
right to recover.

5 The matter has, consequently, been examined in consultation with the Department
of Expenditure and the Department of Legal Affairs. The Ministries { Departments are
advised to deal with the issue of wrongful / excess payments made to Government
servants in accordance with above decision of the Hon’ble Supreme Court in CA
No.11527 of 2014 (arising out of SLP (C) No.11684 of 2012) in State of Punjab and
others etc vs Rafiq Masik (White Washer} etc. However, wherever the waiver of récovery
in the above-mentioned situations is considered, the same may be allowed with the

T
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express approval of Department of Expenditure in terms of this.Depan.meht’s. OM
No.18/26/201 1-Estt (Pay-I) dated 6™ February, 2014.

6. In so far as persons serving in the Indian Audit and Accounts Department are
concerned, these orders are issued with the concurrence of the Comptroller and Auditor
General of [ndia.
1. Hindi version will fotlow.
(ALK, Jain)
Deputy Secretary to the Government of India

1. . All Ministries / Departments of Government of India ‘
NIC, DOP&T — with a request to upload this OM on the Department’s website
under OMs & Orders (Establishment — Pay Rules) and also under “What is New™.
Copy also forwarded to:

The Comptroller & Auditor General of India.

L.

2. Secretary General, Supreme Court of India.

1. Controller General of Accounts / Controller of Accounts, Ministry of Finance.

4. Union Public Service Commission / Lok Sabha Sectt. / Rajya Sabha Sectt. /
Cabinet Sectt. /Central Vigilance Commission / President’s Sectt ./ Vice-
President’s Sectt. / Prime Minister’s Office / Niti Aayog.

5.  Governments of all States and Uniex Te:mitories. :

6.  Department of Personnel and Training (AIS Division) / JCA /Admn. Section.

7. Secretary, National Council of JCM (Staff Side), 13-C, Feroz Shah Road, New
Delhi. - : .

8. All Members of Staff Side of the National Councit of = JCM / Departmental
Council. -

9. All Officers / Sections of Department of Personnel and Training / Department of
Administrative Reforms & Public Grievances / Department of Pensions &
Pensioners’ Welfare / PESB,

10. Joint Secretary (Pers), Department of Expenditure, Ministry of Finance.

1. Additional Secretary {Union Territories), Ministry of Home Affairs.




